TOWN OF FAIRFAX
STAFF REPORT

TO: Mayor, Members of the Town Council DATE: May 4, 2011

FROM: Michael Rock, Town Manager
Judy Anderson, Town Clerk

SUBJECT: Introduction and First Reading of Ordinance No. 762, An Ordinance of the Town
Council of the Town of Fairfax Amending Section 5.16.130 of the Fairfax Town Code to
Remove Real Estate Agents from Business License Fee Obligations

Recommendation
Staff recommendation is to:

1. Make a motion to waive further reading and to read the title only of Ordinance No. 762, An Ordinance of the
Town Council of the Town of Fairfax Amending Section 5.16.130 of the Fairfax Town Code to Remove Real
Estate Agents from Business License Fee Obligations; and

2. Make a motion to introduce Ordinance No. 762, An Ordinance of the Town Cduncil of the Town of Fairfax
Amending Section 5.16.130 of the Fairfax Town Code to Remove Real Estate Agents from Business
License Fee Obligations

Discussion

in July of 2010, the Town Council received a letter from the Marin Association of Realtors requesting that onlj,;
brokers and not individual real estate agents be charged a business license fee. The supporting arguments for
this change are included in their letter dated July 27, 2010. Staff supports this change.

Staff recommends that the Town Council review the business license fees charged to brokers to consider
raising the fee for brokers and/or perhaps basing the fee on the number of agents employed. Further
consideration might be given to including the brokers operating within Fairfax to be subject to the gross receipts
caiculation that is applied to most merchants in town.

Fiscal impact

If all brokers pay the required fees, the Town should receive about the same revenue as in the past.
Attachments

Draft Ordinance No. 762

Marin Association of Realtors letter of July 27, 2010
Current Business License Fees




ORDINANCE NO. 762
AN ORDINANCE OF THE TOWN COUNCIL OF THE TOWN OF FAIRFAX
AMENDING SECTION 5.16.130 OF THE FAIRFAX TOWN CODE TO REMOVE
REAL ESTATE AGENTS FROM BUSINESS LICENSE FEE OBLIGATIONS

The Town Council of the Town of Fairfax, California does ordain as follows:

Section 1. Municipal Code Amended:

Section 5.16.130 REALTORS of the Town of Fairfax Municipal Code is hereby
amended to state as follows:

“Every real estate broker erreal-estate-agent conducting, carrying on or
managing business consisting of the buying or selling of real estate within the

town shall pay a license fee to be fixed from time to time by resolution of the
Town Councit.”

Section 3. Notice of Adoption

Copies of the foregoing ordinance shall within fifteen days after its final passage
and adoption be posted in three public places in the Town of Fairfax, to wit:
Bulletin Board, Fairfax Town Offices, Town Hall; Bulletin Board, Fairfax Post
Office; and Bulletin Board, Fairfax Women's Club Building, which said places are
hereby designated for that purpose.

Section 4. Effective Date

This ordinance shall take effect and be in force 30 days after its adoption.

The foregoing ordinance was duly and regularly introduced at a regular meeting
of the Town Council of the Town of Fairfax held in said town on the 4th day of
May, 2011 and thereafter adopted at a regular meeting on the 1st day of June,
2011 by the following vote, to wit:

AYES:
NOES:
ABSENT:

Larry Bragman, Mayor

Attest:

Town Clerk
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July 27, 2010

The Honorable Lew Tremaine, Mayor
Town of Fairfax

142 Bolinas Road

Fairfax, CA 94930

Dear MW@: ééh/""

It recently came to our attention that the Town of Fairfax has had on its books since the 1980s

a law that imposes a business license fee on real estate brokers or real estate agents. The law,
which apparently has not been enforced for quite some time, applies to those “conducting, carrying
on or managing business consisting of the buying or selling of real estate within the town...”

I am writing to let you know that the Marin Association of REALTORS® is against business
license taxes being imposed on real estate sales people (see our reasons below), and would like to
work with you and your colleagues to have this ordinance modified immediately so that it does not
apply to real estate agents. As you may know, in 2003 we successfully lobbied to prevent San
Rafael from implementing a similar tax. Copies of news coverage about our lobbying efforts are
enclosed for your information.

On a related matter, we understand that the town council 1s considering outsourcing the collection
of business license taxes to a private company. Given the concerns listed above, if the current law is
still on the books when Fairfax retains the services of the company, we respectfully ask that you
instruct them not to seek to collect the tax from real estate agents, only from the broker/owner of an
office whose agents conduct business in Fairfax.

Our Position

For purposes of paying local business license fees, the Marin Association of REALTORS® opposes
efforts to impose a business license tax on real estate sales people who conduct business in Fairfax,
or to classify real estate salespeople as being anything other than employees of the brokers for
whom they work.

Supporting Arguments
There is a strong body of evidence -- including provisions of the California Business and
Professions Code (Sections 10132, 10137, 10160, 10177, and 16300) -- that supports our point of

view:

Courts have concluded that an agent is the broker’s employee

State law prohibits the imposition of a business license tax on income for services earned in an
employment relationship

Real estate salespeople are unable to list or sell property unless they work for a broker
Current statutes prohibit business license taxes on commissions earned by salespersons




The Honorable Lew Tremaine, Mavor — July 27, 2010 Page 2

In addition, implementation of a business license tax may violate Proposition 218, which prohibits
the imposition of a new “general” tax without majority voter approval.

We look forward to working with you to modify Fairfax’s business license tax ordinance so that it
does not apply to real estate agents.

Sincerely,

Edward Segal
Chief Executive Qfficer/Governmental Affairs Director

Enclosures

cc: The Honorable Lew Tremaine, Mayor



mmm_ estate agents gripe about San Rafael tax

City lists them
as independent
contractors

By Eeri Brenner
LJ reporter

Marin’s real estate agents
are at odds with the city of
San Rafael, which has be-
come the first in the county
to tax individusl agents as
independent contractors.

The city, complying with

a two-year-old state law, has
begun contacting real estste
brokers, seeking a list of
their agents who work under
them in the same office.

Those listed agents are
being sent notices that they
areindependent contractors
and must pay an annual
business license tax of
$135.48 ar a portion of their
gross receipts, whichever is
greater,

Under the previous sys-
tem, only the broker in

charge paid the business li-
cense tax, which covered all
agents in that office. The
broker sdded on either a flat
fee for each agent, or a por-
tion of each agent’s gross re-
ceipta. ,

Although the move comes
as the entire state isunder a
severe budget crisis, city
spokeswoman Lydia
Ramero said the enforce-
ment program was “gb-
solutely not” a bid to
squeeze out a new source of

revenue for the city, She said
the city was not even sure it
would gain any revenue at
ell.
“We're under the sssump-
tion that we're probably
going to have a wash,”
Romero said.

Realtors in Marirr do not
agree.

Larry Brackett, president
and chief executive of
Mearin's Frank Howard
Allen Realtors, estimated
that if the enforcement ap-

plied only to his individual
agents in offices in San
Rafael, it would mean an ad-
ditional $10,000 to the city.

*Obviously, it's an at-
tempt to raise additional
money,” Brackett said. “It's
a tough one, I think, Obvi-
ously, I think the city needs
to clarify how they're going
to implement it.

“We've not been able to
get & clear reading on it,” he

See Tax, page All



Tax

From page Al

added.

Dave Fahrner, president
of the Marin Association of
Resltors, said his group ob-
jecis to the city classifying
agents a8 independent con-
tractors.

“We don't oppose just and

- legal business fees,” said

Fahrner, who also works for

. Frank Howard Allen in Mill

Valley. “But this speeific fes

we do oppose because of San
' Rafael's interpretation of
* thestatusof real estate sales

people.

“They're treating us as if
each salesperson werean in-
dependent business, and
that’anot the case,” Fahrner
said. “Sales people operate
under & broker, and we’re re-
sponsible to that broker.”

Fahrner satd the Marin
real estate community de-
feated a similar action in
1993 in San Anselmo. In re-
cent years, res} estate com-

- mumities in San Mateo and

San Jose have slaofought off
bids by those cities totax in-

- dividual agents, Fahrner
 said.

“F'm not happy about it,”
said Peter Richmond, of the
Mill Valley office of Pacific

. Union Real Estate Group
- and a member of MAR's

government committee.
“Rrom what I know about it,
it seams to be an attempt by
the city to find some addi-
tional revenues.”

He said enforcement
should be across the board
and not gingle out any par-
ticular profession.

“I don't have a problem
with government raising
revenues,” Richmond said.
“But it has to be donoe ra-
tionally.”

Romero said the action
followed passage of a state
law two years ago that clari-

fied who could be charged &
business license tax. Since
the law passed, the city has
heen addressing each group
of profesaionals individual-
ly, and already has contact-
ed insurance brokers, mas-
sage therapists and beauti-
cians, she said,

Nena McNamara, San
Rafael's revenue supervisor,
paid it was difficult to calcu-
late exactly how the city’s
coffers would be affected by
the change. That's because
st the same time each bro-
ker's tax is reduced, agents’
taxes willbe added, she said.
The net effect is dependent
on gross receipts, which are
variabie and taxed accord-
ingtoatax table.

McNamars said agents
have45 days from thedate of
theit letter to pay the busi-
ness license tax. After that,
a 10 percent penalty will be
nssessed.

She said the tax would
apply to agents whose of-
fices were in San Rafael, a5
well as agents who worked
on sales or purchases of
homes in the city. However,
she said the enforcement
would start with agents who
ware based in San Rafael.

Eliea Giambastiani,
chief executive of the San
Rafael Chamber of Com-
merce, said she has heard
concerns about whether real
estate agents eventually
would need business licens-
s in every Marin city where
they buy or sell hames.

“The feeling ia that if San
Rafae! initiates it, others
will follow suit,” she said. “I
don't see it as helping or hin-
dering business — 1 see it as
being an area of controversy
and one that needa far more
clarification, not only in
San Rafael, but in all other
Marin cities as to what they
willdo.”

Contaet Keri Brenner via e-mail
at kbrenner@marinjj.com
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Attempt to make
agents buy licenses
stirs controversy

By Keri Brenner
IJ reporter

Marin Association of Realtors
officials yesterday said the group
“flatly rejects” effortaby the city of
San Rafael to collect business li-
cense fees from individual real es-
tate agents, and criticized the city
for its “zeal to generate additional
tax revenues.”

City officials, however, denied

March 11, 2003

MARIN

Realtors reject f

the collection efforts were budget-
motivated and said the associa-
tion blindsided them with its sur-
prise public statements at San
Rafael City Hell yesterday.

The dispute, which centers on

‘the re-classification of agents as

independent contractors instead
of employees of the office’s real es-
tate broker, comes as severe budg-
et cutbacks statéwide have Marin
school districts and municipali-
ties waving pink slips and seeking
alternative financing for dozens of
programs. :

“We will not allow our members
tobecome the targets of those who

.the city and association officials - |
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are seeking quick fizes to their
budget problems,” said associa- -
tion president Dave Fahrmer sfter
"sarving” Ken Nordhoff, the assis-
tant city manager, with a letter
blasting the business license fes
collection program.

Nordhoff, however, said he was |
surprised at being rebuffed by the:;
real astate group since he thought |

had come to a meeting of the
minds last week on & compromise
plan. The plan, he said, would have
allowed each broker to decide

I photo/Frankie Frost
OBJECTION: Dave Fahmer of Frank Howard Allén Realtors (left) presents a letter
to San Rafael Assistant City Manager Ken Nordhoff stating oppostion to a city rule
requiring real estate agents to get business licenses and pay fess. Jack Wilkinson
(centar) works for Avalar Reaf Estate and Mortgage Network.

See w_.mm_S-.m. pageC2



Realtors

From page C1

whether to classify the agents in
hia or her-office as employses or
independent contraciors.

“We had agreed st a meeting
last Wednesday to move in one
direction, and now they are mov-
ing in another direction and they
didia’t give e the courtesy of no-
tifying me of that change or of
telling me they were moving in
another direstion,” Nordhoff
said, after zeceiving the letter
from Fahrner and Jack Wilkin-
son, past president and chairman
of the assoolation’s rubcommit-
teq on taxation,

Nordhoff also denied that the
city was trying to balance its
budget on the backs of real estate
agentd, He said tha colleetion
plan: wns geen a8 “revenhe-neu-

tral,” mpaning it isn't expected to

mﬁe ‘motemarey than issl- WrOng
o a " dothesame thing.” Fahrner sald,

readyc

. "We hadnu intantion of gnng-

Latalastyaar,tha niiysentﬁﬁ
Marin resl estate brokeraaletter,
asking them to llst their agenta

and claasiﬁeﬁﬁnns, andioreturn

thelist tothe eity. Oitystaff then
aent eackipgeiit who wu listed as
mden cantr&nfnraleb
ter, which aid the sgent would
need t6 remit an annnal fee'of
$185 48qrapartmnofhm or her
gross yecajpts - whinhaver is
greater —to the oity. -

Until that time, only the bro-
ker in each real éstate office patd
the annual husiness license fee,
based on a formula using the
number of agents in the office
and gross receipts.

City staffers have said the
clianges i collection efforts were
based on state Assembly Bili 205,
péased two years ago. The h!lt
later codified unider:the Califor-

nia-Business and Profeasions:

Code, setsforth.a standard for
classifying workets as either em-
ployees or independent contxsc-
tors. 1indér the city’s interpreta-

tion of that code, real estate
agents would be independent
contractors.

But the association, which
represents mors than 1,200 real
estats agents, “flatly rejects any
efforts to classify real estate
salepeople who Hat or sall proper-
ty in San Rafael as being any-
thing other than employees of
tha brokers for whom they work,” -
Fahrner said yestarday.

He said he was “confused as to
why they are even bothering”
with the colleetion plan if it doee
not sanerata paw revenue. He
added hesaw "nocompromise” in
the draft ‘plnn piesented by the
city last week, arid said it wasjust.
a restatement of the new fae col
laction policy.

“It ia wrong for the city of San
Rafael to unilntemﬂg reclasaify
réal estats & as inde-
pendan%buslhm. andit will be
for any other city to try to

“It is important that, in their zeal
to génerate additional tax yev-
envies, every ynunicipality is care-
ful to folfow:the letter and spirit
of thelaw.” -

Fahmer added the association
did not’ agree with the city’s in-
terpretation of the state business
and pyafessions code.

I Hia letter, Fahrner, an agent
withﬁank Howard Allen Real-
toss in- Mill Vallay, presented a
ligt: of four demands, They were
thatthecity: =

» Immadiately ceass its efforts
to require any real estate sales-
person to. nhtmn a husiness li-
T

» Return t0 xts pohcy in place
in. Nevember 2008 of not asking

-bmkeralftheuagpntaaremde-

pendent conitractors.

> Immediatety notify the 56
real eatite brokers who are li-
censedin San Rafael that the city
is rescinding its policy on the

» Tasuc a news release about
these actions.

‘Nordhoff sald later he would
revipw the association’s letter
again hefote decidlng on A re-
sponse. e

'Cm;tact Ken Brenner via e-mail at

kbrenner@marznu.mm



EDITORIAL

Is the battle
over license
fees worth it?

WHAT APPEARSTOBECLEARis

that San Rafael city officials’ com-

promise over requiring local real es-
tate agents to get city business licenses was
missing & critical key to success — agree-
ment,

City officials were surprised when they
got aletter from the Marin Association of
Realtors protesting the change after they
thought they had struck an agreement with
the organization.

‘The change pursued by the ity would es-
sentially reclassify agents as independent
contractors who each would require a $135
anriual license to do buginess in San Rafael,
rather than be covered by their broker’s li-
cense, which is the case today.

City officials say they were implementing
a change in the law, made two years ago,
which they say opens the door to classifying
agents as independent contractors.

Interestingly, Assistant City Manager
Ken Nordhoff says the change is a wash

from a revenue standpoint.
| The question, therefore, is why make the

change? Why aren't other Marin cities pur-
suing similar shifts? Wouldn’t it make more
sense in such a small eounty if all of the mu-
nicipalities had a uniform business license
system?

The letter from the association seems to
prefer the status quo, a reflection that the
longstanding interpretation works fine for
both agents and the firms for which they
work.

The association appears firm in its
stance,

The city, facing the possibility of 1aying
off workers and cutting programs as a result
of local and state budget cuts, has bigger
fish to fry than taking on local real esta
agents, '

If the change is “revenue-neutral,” as City
Hall explains it, then perhaps officials

would be wiser to set their sights on other
matiers.
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Marin Independent Journal - Wednesday, March 19, 2003
Robert Sterling, city editor 382-7284
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MARIN

San Rafael drops revised license plan
But city manager is angry
about ‘ambush’ by Realtors

“The relationship
betwesn our
organizations has
been seripusly
damaged due to your
Jrossly disrespectiul,
unprofessional and
dishonest behavior.”

-~ San Rafael City
Manager Rod Gould

By Eeri Brenner
I reporter

San Rafael officials said -

they will scrap efforts to re-
vise thefr busineass Heanse foe
collection program for real

egtate agents, but blasted the

Marin Association of Real-

tors for “grosaly disrespect-
ful, unprofessicnal and dis-
henest behavior™ in the mat-

ter,

The dispute, which heated
up last week after public
statementa by the real estite
group:.at Sar Rafael City
Hall, 14 the latest in a siring

of simnilar batties around the
state in recent years between
agents and the cities where
they buy and sell properties,
Although the flap comes
during an extremely tight
time for local government
budgets, San Rafasl City
Manager Rod Gould, in a
strongly worded March 13

_letter to real estate associa-
‘tion Pragident David Fahen-

er, said it wes an issue of fair-
ness, not Gnances,

“We will now accept your
contention that all rea} estate
salespeopls are employses,
for the purposs of businesa }i-
cansing,” Gould said in the
letter. “T'his was never about
additional revenue, as you
well koow. It wap simply
about faimessto all those the
city geeks to license in San
Rafael,”

Gould said the city will re-
tract its November letter to
56 Marin real estate brokers

asking tham to tell the city
whather agents who worked
for them were employees or
indspendent contractors.
Employees are not subject to
en individual business li-
cense fee — they are covered
under their broker’s license
— but independent contrac-
torswould have been asked to
pay $136 or a portion of gross
aales for a business licenss,

See Agents, page B2

“The city has
charged tat we are
a special interest
group with an
agenda arnd an
attifude. That'’s
exactly what we are
and what we have,”

— Real estats association
President David Fahmer



Agents

From page Bl

Fahrner said he was satisfied
by the outcome.

“The city’s decision to go back
to its original policy is an impor-
tant victory, notjust for our 1,200
members, but for all taxpayers in
San Rafael,” Fahrner said, “Tt's
also a wake-up call for the other
Marin cities that any new {axes
they tzy to collect must be fair,
just and equitable.”

Gould, in the three-page letter,
rebuked Fahrner and other asso-
cigtion officials for making an
“180-degree about-face” after a
Maerch 5 meeting in which the
city proposed what it called &
compromise plan. He also said
Fahrner “ambushed and embar-
rassed” Assistant City Manager
Ken Nordhoff by showing up at
City Hall last week to present a
letter to Nordhoff, and having it

recorded by a photo and an arti-
cle in the Independent Journal.
“The relationship between our

organizations has heen seriously -

damaged due to your grossly dis-
respectful, unprofessional and
dishonest behavior,” Gould said.
Gould said the city would
change its relationship with the
association from that of a con-
genial partnership to one in
which the city views the orgeni-
zation as a “special interest group
with an agenda and an attitude.”
Fahrrier said he had “absolute-
ly nothing to apologize forin our
continuing efforts to advocate
and defend the best interest of
our members.” He said the asso-
ciation would strive to have a
good working relationship with

the city, but not at the cost of
fairness to its members.

“The eity has charged that we
are a special interest group with
an agends and an attitude,” he

-added. “That's exactly what we

are and what we have.”

Similar proposals were fought
by real estate. agents in San
Anselmo in 1993, Fountsin Val-
ley, ‘Huntington Beach and
Irvine in recent years, San Josein
1998, and, in recent months, in
San Mateo, according to re-
search matérials from the Cali-
fornia Association of Realtors, a
statewide trade group.

Contact Keri Brenner tig e-mail at
kbrenner@marinij.com



TOWN OF FAIRFAX, CA

BUSINESS LICENSE FEE SCHEDULES - PLEASE USE APPLICABLE SCHEDULE
Effective January 1, 2011 All Licenses Are Subject to n $25.00 Administration Fee

A) Section # 1,00 - RETAIL, SERVICE, WHOLESALE, MANUFACTURING, HOTELS Base Fee:
$ 100

Gross Receipts Fee: $
TOTAL: s

The Business License Fee is comprised of a Base Fee and Gross Receipts Fee.
Calculate your fee from the Gross Receipts table below and add to Base Fee. The Gross Receipis Fee must be paid on the
total combination of any and all of the above titled businesses in this category. CONTRACTORS ONLY PAY BASE.

Gross Receipts Fee ross Receipts Fee Gross Receipts Fee

$0-$10,000 $6 $50,001 - $ 75,000 $47 $ 200,001 - $ 250,000 $ 156
10,001 - 25,000 16 75,001 - 100,000 63 250,001 - 300,000 188
25,001 - 37,500 23 100,001 - 150,000 94 300,001 - 350,000 219
37,501 - 50,000 3 150,001 - 200,000 125 350,001 - 400,000 250

Add $ 31.00 for each additional $ 50,000 gross receipts, or fraction thereof, above $ 400,000,

B) Section # 2.00 - - Base Fee: $ 250, plus a Gross Receipts Fee on Gross Receipts over $37,500 (i.e. if gross
receipts are $100, 000 the fec is calculated on $ 62,500, which amounts to a § 47 Gross Receipts Fee).

0 MM@_JEAEQH Annual Fee: $ 100 (no Gross Receipts Fee required)

If you are a professional and have no employee’s to report and are purchasing a license for number of professionals
only please use section number 4.00._If youare a professional and have employees-to report please use section-namber

4.01 and 4.02.

Section # 4.00 - Number of practicing professionals X $135=%
Section # 4.01 - Number of practicing professionals X $135=%
i plus number of employees X $30=%

If you purchase section # 3.01 and 4.02 ol the same tinw. oy one administrition fee is charged. I you parchuse
these livenses separate. then vou will be charperd a separate fee.

E) CONTRACTORS
Section # 5.00 Business address in Fairfax: Section # 5.01 Bosiness address outside of Fairfax
Annual Base Fee: $100 Annual Base Fee: $75

F) Section # 6.00 - MULTIPLE gmmgwgmms (unit occupied by owner in multiple residential vnits with

less than five (5) units is exempt)
Number of Units X525 =%

G) PELIVERY VEHICLES

M Number of vehicles (weight up to 1 ton) X$ 80 =5

n.# 7.01 - Number of vehicles (weight up to 2 tons) X$120 =%,
ection # 7.02 - Number of vehicles (weight up 10 3 tons) X$175 =3
M Number of vehicles (weight over 3 tons) X$265 =%

# 8.00 - Fixed place of business in Fairfax: § 175

tion #8.01 - Fee for each Realtor conducting business with no office in Fairfax: $ 200

NOTE: If a Realtor fails to achieve $ 25,000 in commissions from Fairfax sales - a refund of all but $ 75 will be made.
Refund is to be requested no later than June 1% of the following year.

~ Section # 9.00 Annual Fee: $ 120 Section # 9.01 Fee per day: § 40

§g_c_ﬂg#1000 -1to 7 passengers: $100 - 8 to 15 passengers: $ 120 - Over 15 passengers: $ 125

K) Section # 11. - For information, please call Town Hall offices at (415) 453-1584,

REES - $100 annually for each Jocation




