TOWN OF FAIRFAX

STAFF REPORT
TO: Mayor and Council
FROM: Garrett Toy, Town ManagerG(

DATE: June 5, 2013

SUBJECT: Adopt resolution authorizing the Mayor to execute the First
Amendment to the Agreement of the Formation of the Marin
Telecommunications Agency

RECOMMENDATION

Adopt resolution authorizing the Mayor to Execute the First Amendment to the
Agreement of the Formation of the Marin Telecommunications Agency.

DISCUSSION

At its December 12, 2012 meeting, the Board of Directors of the Marin Tele-
communications Agency (“MTA”") approved the First Amendment to the Agreement of
Formation of the MTA. The Agreement of Formation was executed in 1998 by all of the
members of the MTA (the County and all cities and towns in Marin except Novato). This
Agreement provided that the net franchise fees received by the MTA (defined as the
total franchisee fees received by the MTA less the operating budget of the Agency)
must be distributed to the members based on each member's percentage share of the
total number of subscribers of the MTA franchise. The franchise agreement between
the MTA and Comcast, dated June 16, 2006, required Comcast to report its number of
subscribers within the MTA franchise area. Therefore, in the past the MTA staff has
received the necessary information from Comcast for calculating the distribution of the
pro-rata share of franchise fees to each member.

However, AT&T was able to commence its video operations in Marin under a state
franchise granted by the CPUC pursuant to the Digital Infrastructure and Video
Competition Act of 2006 (known as “DIVCA"). Under DIVCA, state video franchisees
such as AT&T, are not required to report their number of subscribers to local
jurisdictions. Instead they are required to report their gross revenues for the purposes
of calculating the local 5% franchise fee. Despite repeated efforts to obtain subscriber
numbers from AT&T, they have refused to provide this information to the MTA. For this
reason, the MTA has been unable to distribute the AT&T franchise fees to its members.
At first, the MTA received a very small amount of franchise fees from AT&T, but these
fees more recently have significantly grown and accumulated to over $440,000 thru the
third quarter of 2012,
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Comcast and Horizon now operate under state franchises also. While these video
providers continue to report subscriber numbers to the MTA, at any time, each of these
operators could refuse to do so. Therefore, in order to be able to distribute the AT&T
franchise fees and to ensure that there will be no future delay in the distribution of
franchise fees from Comcast and Horizon, General Counsel for the MTA prepared the
First Amendment to the Agreement of Formation.

The First Amendment amends the Agreement of Formation to provide that the
distribution of net franchise fees to the members of the MTA will be based on the
franchise fee revenue reports received from each provider which reports are required by
DIVCA to be submitted to the MTA. Under this approach, each member will receive
franchise fees based on the gross revenues generated by each video provider in its
jurisdiction. This method of distribution actually provides a more accurate distribution of
franchise fees to each member.

Under Section 12 of the Agreement of Formation, the governing body of each member
of the MTA must approve an amendment to the Agreement. Therefore, staff
recommends approval of this First Amendment by adoption of the aftached resolution.

Councilmember Bragman requested staff attach the Marin IJ article outlining his position
on the issue.

FISCAL IMPACT

Franchise fees coniribute to the City's General Fund. Attachment A is a spreadsheet
that shows the difference in the amount of the franchise fees that each member would
receive from the Comecast franchise under the existing and proposed method of
calculation. The current method of distributing franchise fees using each jurisdiction’s
number of subscribers as a percent of the total MTA subscribers results in allocations
based on average revenue per subscriber. The new method uses actual revenue
reported by the providers for each jurisdiction and this will impact Fairfax’'s Comcast
franchise fee revenues (a loss of approximately $1,800-$1,900 per quarter) since
Fairfax's revenue per subscriber is below MTA’s overall average.

However, it is projected that the Comcast revenue decrease would be offset by the
distribution of the AT&T franchise fee on an ongoing basis. In the short term, Fairfax
would receive approximately $7,400 as a lump sum franchise fee payment which would
offset any losses this fiscal year. AT&T franchise fees to Fairfax going forward are
projected to be in excess of 1,800-$1,900 per quarter. The combination of one time and
ongoing revenues from AT&T would mean Fairfax would not experience any losses of
Comcast fees under this new revenue structure.
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Marin's public access video provider faces funding shortfall
Posted: marmu .com

The Community Media Center of Marin is struggling to cope with a projected budget deficit of about
$250,000 per year over the next four years.

"We may make it through that period if there isn't more revenue set aside, but it won't be pretty on the
other end,” said Michael Eisenmenger, the Media Center's executive director. He said if the center's
expensive digital equipment isn't maintained and kept up to date the center will become antiquated.

The Marin Telecommunications Agency, a joint powers authority that includes all of Marin's
municipalities with the exception of Novato, contracts with the media center, which is a separate
nonprofit, to operate public access channels 26, 27 and 30; the media center also makes video training
and equipment available to residents to create their own low-cost programs, The media center
broadcasts council meetings in San Rafael, Fairfax, Mill Valley and the county of Marin. It may soon
expand its reach to include Ross, San Anselmo and Larkspur.

Under a franchise agreement established by the state Public Utilities Commission, video providers
such as Comcast, AT&T and Horizon must pay a minimum of 1 percent of their annual revenue in
fees for public, educational and government (commonly referred to as PEG) programming. Under that
arrangement Comcast, one of the largest providers of cable television in the country, would be paying
about $650,000 a year in PEG fees. Currently, however, Comcast, is paying half that.

Comcast spokesman Bryan Byrd said, "In April 2012, Comcast reached a mutual
understanding/agreement with the Marin Telecommunications Agency to begin remitting one-haif of
the 1 percent PEG fee to the MTA."

Eisenmenger said, "The most recent Comcast settlement is a big setback. It's basically a loss of more
than $1.5 million that we were expecting through 2017." He said some video providers in other
markets contribute more than | percent of their revenue in PEG fees.

Comcast, however, maintains it has fulfilled its financial obligation to the media center to date. In
2006, before the PUC franchise agreement became effective, Comcast signed an agreement with the
Marin Telecommunications Agency. In that deal, Comcast agreed to pay $3.1 million to cover its
PEG obligations through the life of the 10-year contract — plus 5 percent of its yearly revenue in
franchise fees to the telecommunications agency. Some of that money was used to outfit the Media
Center of Marin in downtown San Rafael with the latest digital TV studio facilities, editing equipment
and field camera equipment.

Byrd said, "We believe our initial $3.1 million payment, on top of the 5 percent yearly franchise fee,
plus the one-half of the 1 percent PEG fee provides the necessary resources for PEG in Marin County
to thrive."

A state law that took effect soon after the Marin Telecommunications Agency signed its agreement
with Comcast in 2006 removed the right of cities to issue new franchises to video providers; it gave
that power to the PUC. The legislation also allowed video producers and cities with existing
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agreements to switch to the new PUC agreement. The Marin Telecommunications Agency and
‘Comcast did so in 2011.

Comcast, however, has refused to pay any additional PEG fees until it has recouped what it had
already paid out by passing the cost along to its customers.

Bryd said, "Comcast is not required to remit the remaining one-half of the 1 percent PEG fee until the
PEG 'obligation' under its previous local franchise is fully satisfied through recovery of the applicable
amounts from customers."

The current estimate is that if Comcast's revenue remains steady that milestone will be reached in
early 2017.

In the meantime, Eisenmenger said the media center, which also receives some PEG fees from AT&T
and Horizon, is receiving a total of about $400,000 per year in PEG fees while spending about
$650,000 a year. Including Eisenmenger, the center has four full-time employees.

Eisenmenger said if he must he will draw from the media center's $1 million reserve fund; but he said
that is problematic. By 2017, the center will have been in existence for eight years, "and by that point
we will have needed to replace a lot of the original equipment,” Eisenmenger said.

Larry Bragman, who is a board member of both the Marin Telecommunications Agency and the
Community Media Center of Marin, said he would like the agency to consider using some of its
franchise fees to tide the media center over until Comcast boosts what it's paying.

"MTA has accumulated about $400,000 in AT&T franchise fees that have not been distributed,”
Bragman said. "It seems to me that given the financial crunch that the media center is facing that the
MTA should consider re-allocating those franchise fees toward underwriting the media center."

Former San Anselmo councilwoman Barbara Thornton, the Marin Telecommunication Agency's
executive officer, said that idea has not yet been discussed by the agency's full board. The agency's
members annually divvy up more than $3 million in franchise fees, Thornton said.

“Generally, the franchise fees are looked at very closely by the members," Thomton said, "They count
on the franchise fees to go into their general funds to use for city priorities."

The Marin Telecommunications Agency and the Community Media Center of Marin are in the
process of negotiating a new, three-year agreement, Thornton said. The current contract expires at the
end of June.

Contact Richard Halstead via e-mail at rhalstead@marinij.com
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RESOLUTION NO. 13-29

A RESOLUTION OF THE TOWN COUNCIL OF THE TOWN OF FAIRFAX
AUTHORIZING THE MAYOR TO EXECUTE THE FIRST AMENDMENT TO THE
AGREEMENT OF FORMATION OF THE MARIN TELECOMMUNICATIONS AGENCY

WHEREAS, the Town of Fairfax joined the Marin Telecommunications Agency
(MTA)} in January 1998 for the purpose of creating a joint powers authority for policy-
making and coordination of telecommunication matters in Marin;

WHEREAS, at its December 12, 2012 meeting, the Board of Directors of the
Marin Telecommunications Agency (“MTA” or "Agency”) approved the First Amendment
to the Agreement of Formation; and

WHEREAS, the First Amendment amends the Agreement of Formation to
provide that the distribution of net franchise fees to the members of the MTA will be
based on the franchise fee revenue reports received from each provider; and

WHEREAS, Town of Fairfax desires this First Amendment to the Formation
Agreement;

NOW, THEREFORE, BE IT RESOLVED that the Town Council of the Town of
Fairfax, does hereby authorize the Mayor of said town to execute the first amendment to
the Agreement of Formation of the Marin Telecommunications Agency , a copy of which
is attached hereto and by this reference made a part hereof.

The foregoing Resolution was duly introduced and adopted at a regular meeting
of the Town Council of the Town of Fairfax held in said town on the 5™ day of June 2013
by the following vote, to wit:

AYES:
NOES:
ABSENT:

JOHN REED, MAYOR

Aftest:

Deputy Town Clerk



FIRST AMENDMENT TO AGREEMENT OF FORMATION
MARIN TELECOMMUNICATIONS AGENCY

This First Amendment to Agreement of Formation (“First Amendment”) is entered into
as of __» 2013 (the “First Amendment Effective Date), and is made by and
among the County of Marin and the Cities of Belvedere, Larkspur, Mill Valley, Sausalito and
San Rafael, and the Towns of Corte Madera, Fairfax, Ross, San Anselmo and Tiburon
(collectively, the “Constituent Jurisdictions™), with reference to the following:

RECITALS

A. The Constituent Jurisdictions entered into that certain Agreement of Formation
(the “Agreement”) in 1997 for the purpose of creating the Marin Telecommunications Agency, a
joint powers authority existing pursuant to California Government Code 6500 er seq. (the
“Agency”). All capitalized terms used herein without definition shall have the same meanings
assigned to them in the Agreement.

B. Due to changes in state law affecting the operation of cable franchises, certain
provisions of the Agreement relating to the distribution of franchise fees among Constituent
Jurisdictions are either obsolete or cannot be implemented due to legal limitations on the
Agency’s ability to obtain certain information about subscribers from providers.

C. The Constituent Jurisdictions have agreed to revise the provisions of the
Agreement with respect to such distributions, all as provided more particularly below.

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, the Constituent Jurisdictions agree as follows:

AGREEMENT

I The Recitals above are hereby declared to be true and correct, and are hereby
incorporated into this Amendment as if fully set forth below.

2. Section 6, Payments, is hereby deleted in its entirety and replaced by the
following revised Section 6, Franchise Fee Payments to Constituent Jurisdictions:

(a) DIVCA State Franchises. The Constituent Jurisdictions acknowledge and
agree that all franchise fees payable to local jurisdictions from franchises issued
by the state pursuant to the Digital Infrastructure and Video Competition Act of
2006 (“DIVCA™) are being paid to the Agency. From the total amount of such
fees paid to the Agency annually, the Agency shall deduct the amount of its
annual operating budget and reserves, as set forth in the final budget approved by
the Board of Directors pursuant to Section 2 above. The remaining amount shall
be distributed to the Constituent Jurisdictions as the franchise fees are received by
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the Agency each quarter in accordance with the franchise fee reports for each
Constituent Jurisdiction received by the Agency from each video provider.

(b) Other Franchises. For any other franchises that the Agency is legally entitled
to grant, franchise fees will be distributed among the Constituent Jurisdictions as
may be determined by the Board of Directors in accordance with the procedure
set forth in Section 2 for adopting the annual budget.

(¢) Agency Statements Required. Each distribution shall be accompanied by a
statement describing the amounts of all franchise fees received by the Agency for
each Constituent Jurisdiction during the distribution period, the dates of receipt,
and the amount of revenue required to fund the Agency Budget and reserves.

3. This First Amendment may be executed in any number of counterparts,
each of which shall be deemed to be an original, but all together shall constitute but one
and the same instrument.

Except as expressly modified by this First Amendment, all other terms and conditions of
the Agreement remain in full force and effect.

[Signatures appear on following pages.]
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IN WITNESS WHEREOF, the parties hereto have executed this instrument as of the date
first written above. :

COUNTY OF MARIN
By:

Name: , Chairperson,
Board of Supervisors

ATTEST:

County Counsel

CITY OF BELVEDERE, a municipal corporation

By:
Name: , Mayor
ATTEST:
City Clerk
CITY OF LARKSPUR, a municipal corporation
By:
Name: . Mayor
ATTEST:
City Clerk
CITY OF MILLVALLEY, a municipal corporation
By:
Name: , Mayor
ATTEST:
City Clerk

151244 1v]



ATTEST:

City Clerk

ATTEST:

City Clerk

ATTEST:

Town Clerk

ATTEST:

Town Clerk

1512441v1

CITY OF SAUSALITO, a municipal corporation

By:
Name: , Mayor

CITY OF SAN RAFAEL, a municipal corporation

By:
Name: , Mayor

TOWN OF CORTE MADERA, a municipal corporation

By:
Name: , Mayor

TOWN OF FAIRFAX, a municipal corporation

By:
Name: , Mayor




ATTEST:

Town Clerk

ATTEST:

Town Clerk

ATTEST:

Town Clerk

1512441v}

TOWN OF ROSS, a municipal corporation

By:
Name: , Mayor

TOWN OF SAN ANSELMO, a municipal corporation

By:
Name: , Mayor

TOWN OF TIBURON, a municipal corporation

By:
Name: , Mayor
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