142 BOLINAS ROAD, FAIRFAX, CALIFORNIA 94930
(415) 453-1584/FAX (415) 453-1618

February 20, 2009

John Owens and biana Dullaghan
177 Frustuck Avenue
Fairfax, CA. 94930

NOTICE OF PLANNING COMMISSION ACTION |

RE: 177 Frustuck Avenue; Application # 09-02 )

Request for a setback variance, a height variance, encroachment permit and a second unit use
permit in order to construct a second unit underneath an existing single-family residence and to
construct parking for the second unit within the required side yard setback; Assessor’s Parcel No.
003-193-02; Residential Single-family RS 6 Zone; John Owens and Diana Dullaghan, owners;
John Owens, applicant; CEQA categorically exempt, § 5301(e), 15303(a) and 15305(a) and (b).

Dear Mr. Owens and Ms. Dullaghan,

At its meeting on February 19, 2009, the Fairfax Planning Commission denied the above
referenced application.

RIGHT TO APPEAL

You and/or any interested citizen have the right-of-appeal to the Town Council from any action
of the Planning Commission within ten days of the action. Contact the Planning Department
staff at the Fairfax Town Hall for further information on how to appeal a Planning Commission
decision. -

If you have any questions regarding the Planning Commission action, or if you would like to
purchase a copy of the meeting recording, please do not hesitate to contact the Fairfax
Departmen: of Planning and Building Services.

Sincerely,

@‘7/%///&-{

Linda Nea]
Senior Planner .,

_______

1
Printed on Recycled Paper



Commission , and approved by the Council. We are returning to complete the
intended application of a garage and affordable second unit from February 2008. The
physical design of the house and garage is no different to the original 100% compliant
design of 2004.

Construction of retaining walls as the foundations to a patio. _

As you can see from the photographs we started construction of the foundations for a _
patio in the summer of 2008. We completed the foundations to the patio while the
concrete trucks, and drilling rigs were next door at 183 Frustuck. We got held up in legal
wrangling with the Town over our garage / unit application. The foundation is completed
as far as we could proceed before coming to the Planning Commission. Our intention
was to minimize construction time on the hill for our neighbors. We hoped to have
completed the entire project in 2008.

The need for legal Second Units. -

Fairfax needs more affordable housing. Units are needed to house people who want to
live in Fairfax and cannot afford to buy homes or rent complete houses. Purpose built
second units provide safe, code compliant dwellings. This is much preferred to the
many illegal units in Town that do not meet Housing or Building Code, and clog our
streets with on street parking. Fairfax needs to provide 64 units to comply with the State
of California Affordable Housing Requirements. This unit would be one of the 64.
Purpose built units provide Planning, Building, and Property Tax revenue for the Town.
Their construction provides employment in this time of recession.

Variances for the Second Units

This application requires two variances. A parking variance for a fifth parking space.
This parking space will provide safe off street parking with no impact to the
neighborhood or surrounding neighbors. A height variance for a fourth story. We are not
building a story. We are filling in an existing space under a house. It is a fourth story by
technical definition only. The granting of this variance will provide safe affordable
housing. Variances have been granted for all three second units approved to date.
November 20 2003 88 Dominga approval fo convert an existing 324 sq. ft.garage to a
second unit. The unit and the parking space were located in the side yard set back and
both needed variances.

April 171 2008 17 Vista Way. Unit approved under the second unit amnesty. This
project required three variances. A size variance, side yard setback variance, and a
parking variance.

September 18" 2008 130 Mono Avenue approval under the second unit amnesty. This
project required a side yard setback variance for an existing parking space.

Town desire for Affordable Housing and Green Building. PR
The Town of Fairfax has created an affordable housing committee . Members include™ ™
Larry Bragman, Lew Tremaine, Mary Ann Magoria, Peter Ramsay, and Tony Gardener.
There is currently a Second Unit Amnesty program in place to legalize existing second
units. None of which have been legalized in nearly two years. The Planning
Department, the Council, the Planning Commission are working towards changing
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existing zoning to "mixed use overlay” to clear the way for builders of affordable units.”
The Planning Commission in 2005 expressed a desire that new houses include
affordable second units, and they would be financially rewarded for doing so. Mr.
Bragman, Ms. Maggoria, ExCouncilmember Egger have all expressed their desire for
Green Sustainable Building. Four of the Planning Commissions expressed the same
sentiments at the January 2008 appointment meeting. Niccolo Calderaro spoke strongly
in favor of the house next door to us to include an affordable unit. He said he would be
in favor of approving the house if it included a unit. This second unit is what the
Planning Department, the Planning Commission, and the Town Council have been
asking for. It is Green and Affordable. ( see meeting quotes at the end of this letter ).

Sustainability , :
Our existing house is the most sustainable house built to date in Fairfax. It produces
100% of it's electricity, and 70% of it's domestic hot water. A full list of sustainable
features are on page A1.1 of the plans. The second unit is to be energy efficient, non
toxic, and sustainable. It will produce most of it's own electricity. A full list of the unit's
sustainable features appear on page A1.3 of the plans. A giant leap forward in the
quality of rental property in Fairfax.

We hope you will view our application favorably. The Planning Department fully
supports this project. This is the Green Sustainable Affordable Housing the Council,
the Planning Commission, and Citizens of Fairfax have been asking for. We urge you to
approve it.

Yours sincerely,

John Owens Diana Dullaghan

Supporting Meeting Minutes John Owens Aftended

Planning Commission Oct 20 2005

Continued discussion of General Plan ltem. The Town considered charging an “ In lieu
of affordable housing fee” to all new construction over 2000 square feet. The minimum
fee would be $10,000 increasing as the house size increased. It was suggested that the
- fee be waived for new construction that included an affordable housing unit. The
Planning Commission was encouraging affordable units to be built in new construction
projects.

Town Council Meeting Minutes 9.19.07.

Appeal of the Planning Commission approval to construct a new home at 183 Frustuck
Avenue.

Appellant Calderaro 165 Frustuck; stated that the Town was under stress and was
losing open space and affordable housing: that the proposed structure would be almost
4,000 square feet and would be very prominent in the neighborhood; that it would be




built next door to the largest house in the area; that it would block views; that the house
size was unprecedented and much too big, almost twice the size of the median sized
house in the area; that the idea that it was a green project was hard to understand; that
lots of earth would have to be removed for construction; that it would look like Daly City,
not Fairfax; that the applicant would profit from the project, but that the neighbors
properties would depreciate in value; that it would increase traffic; that the house should
have been placed further down the lot; that the size should be reduced; that when such
a large house was built, the builder should be required to contribute to the creation of
affordable housing; that he would welcome a plan that included affordable housing; and
that the project should be denied.

Excerpt from Town Council Meeting Minutes 10.17.07.

Appeal of the Planning Commission approval fo construct a new home at 183 Frbstuck
Avenue.

Niccolo Calderaro, appellant, stated that the changes made to the plans by the
applicant were cosmetic, not substantial, that there was still a plan for a garage on the
ridgeline; that it was an opportunity for the Town to preserve his neighborhood; that the
idea that it was a “green” project was misleading; that he was in favor of affordable
housing and preserving Fairfax by protecting neighborhoods: that the house should be
dropped down the hill; that the house be visible throughout the valley: and it would’
reduce the value of the neighbors property while enhancing the builders property value.

Council Meeting January 9th 2008 ,

When Councilmember Bragman spoke in regards to the draft ordinance reducing the
FAR of hillside homes. He said exceptions would be made for Green Building. Mr.
Bragman has spoken on many occasions about the exceptions to be made for Green
Building in Fairfax. He advocated affordable housing when he created the Second Unit
Amnesty Program.

Council Meeting January 30™ 2008 — appointment of Planning Commissioners.

Pam Meigs, Shelbey Lamotte, Peter Ramsay and Terry Goyan in their speeches to the
Council all proclaimed they were supporters of Green Sustainable Building, and
Affordable Housing. .



John Owens and Diana Dullaghan

177 Frustuck Avenue, Fairfax CA 94930
Tel 456 8064 Cell phone 717 7621
E-mail johnoph@aol.com

February 23, 2009

Appeal of the Planning Commission’s decision on 2/19/09 to deny the second unit application
at 177 Frustuck Avenue.

1. Commissioner Ketchum'’s Motion: Motion to deny. The project does not comply
with the three story height limit of the Town of Fairfax 17.08.06A. That the
definition of a second unit under the Town Code or Second Unit Amnesty does not
suggest or convey a waiver of those requirements.

Fact: The second unit and second unit amnesty programs do not suggest or convey any specific
exceptions. They state that exceptions to the ordinances require securing a variance. The
Town has shown a willingness to grant multiple variances to the three second units approved to
date. We requested the appropriate variances in the application, not waivers.

Examples:-

(A) November 20, 2003. 88 Dominga. This application was approved outside of the second
unit amnesty. Approval to convert an existing 324 sq. ft. garage into a second unit. The unit
and the parking space were located in the side yard set-back and both needed variances. (!
believe only one variance was allocated to the project to expedite a much needed second unit.)

(B) April 17,2008. 17 Vista Way. Unit was approved under the second unit amnesty. This
project required three variances. A size variance, a side yard set-back variance, and a parking
variance.

(C) September 18, 2008. 130 Mono Avenue. Approval under the second unit amnesty. This
project required a side yard set-back variance for an existing parking space. The second unit
square footage also exceeded the 700 square foot or 30% of the main unit ordinance.

2. Commissioner Ketchum’s Motion: Motion to deny . Granting of a fourth story
would grant special privilege to this property, and in the fong term deny similar
privileges to properties that are upslope rather than downslope.

Fact: There is no evidence to support that the fourth story would be a grant of special privilege.

A fourth story variance is the same as any other variance. Multiple variances have already
been approved for the three second units to date. Every second unit application on any
existing house is a unique application, as demonstrated by the range of variances already
approved. We are not adding a story. The unit is to infill an existing space under our house. The




variance is called a “height variance”. The height of the building will not change. There is no
evidence to support upslope houses would suffer by approving this unit.

3. Commissioner Lacques’ Motion: “Friendly Amendment” “1 would like to make a
friendly amendment that further finding is that the piece-meal nature of this
application is such that if the project was originally proposed as is now being
constituted with a covered garage, four stories, a second unit, given the square
footage; the house would not have been approved because the project in its totality
requires far too many variances.” -

Fact: Quite the contrary if the house, garage, and second unit application were submitted
together in 2004 the project could have been approved without requiring any variances {witha
slight modification of the design of the second unit parking space). The combined square
footage of the house with the second unit would be 2653 square feet,

Fact: The house size is still smaller than 175 or 183 Frustuck - the two adjacent houses. The
Floor Area Ratio of our lot would allow a 3900 square foot residence to be built without
variances. Fairfax has approved quite a few residences 3500 square foot and larger. This
current project only requires two variances. One less variance than the unit at 17 Vista Way.
“Piece-mealing” is not a crime, nor is it against any local ordinance. If there has been any
“piece- mealing” since the inception of this project, it was due to the actions of the Planning
Commission, who in 2004 denied a fully compliant house and garage that required no
variances.

4. Staff Report: The approval of the second unit complies with the goals of the 2006
Town of Fairfax Housing Element.
Goal H3 - To create high quality, well designed, and sustainable affordable housing.
Goal H8 —To create opportunities for the development of accessory dwelling units.

2. The approval of the second unit meets the purpose of the second unit ordinance
17.26.010 '

“The purpose of this chapter is to implement the housing element of the general plan in order
to increase housing opportunities for all economic segments of the community. The intent is to
provide for retention in the housing stock of existing units that comply with health and safety
standards and to encourage construction of new accessory residential units in full compliance
with such standards. Furthermore, it is the purpose of this chapter to allow the more efficient
use of the town’s existing housing stock of dwellings, to provide rental housing units for
persons who are elderly or disabled, to provide economic support for resident families of
limited income, and to protect the single-family character of a neighborhood by ensuring that
residential second units are installed under such additional conditions as may be appropriate to
further the purposes of this chapter. This chapter establishes standards for units and
procedures to accomplish the following:



Identify and legalize existing units through permit procedures in order to ensure a healthy and
safe living environment;

Develop new units through permit procedures that set standards to mitigate neighborhood and
environmental impacts.”

6. Staff Report: The construction of this second unit will protect the single family
character of the neighborhood. It provides two off street parking spaces for the
second unit. One space already exists, the second will not have any visual impact.
The unit is to be built below the existing living space. All windows and doors are
below and not visible to the adjacent neighbors at 175 and 183 Frustuck Ave. The
unit and the outdoor patio area will be located more than 86 feet from neighbors on
Hickory. The unit and patio will be screened from Hickory by shrubbery.

[N

Non-Opposition: There has been no neighborhood opposition to the construction
of this unit. One neighbor spoke in favor of the unit.

8. Staff Report: The denial of the application would result in unreasonable hardship to
the owners by eliminating their ability to provide an affordable second living unit
which has been determined desirable by both the Planning Commission and the
Town Council, as evidenced by their adoption of the Fairfax Housing Element.

And, also evidenced by pertinent comments from minutes of public meetings that John Owens
personally attended — see below.

Planning Commission October 20, 2005

Continued discussion of General Plan ltem. The Town considered charging an “ In lieu of
affordable housing fee” to all new construction over 2000 square feet. The minimum fee would
be $10,000 increasing as the house size increased. It was suggested that the fee be waived for
new construction that included an affordable housing unit. The Planning Commission was
encouraging affordable units to be built within new construction projects.

Town Council Meeting Minutes 9/19/07

Appeal of the Planning Commission approval to construct a new home at 183 Frustuck Avenue.
( next door to us ) Appellant Calderaro 165 Frustuck; stated that the Town was under stress and
was losing open space and affordable housing. That when such a large house was built, the

. builder should be required to contribute to the creation of affordable housing; that he would

welcome a plan that included affordable housing; and that the (existing) project should be
denied. e

Council Meeting January 30, 2008 — appointment of Planning Commissioners.
Pam Meigs, Shelbey Lamotte, Peter Ramsay and Terry Goyan in their speeches to the Council all

proclaimed they were supporters of Green Sustainable Building, and Affordable Housing. At

. the same meeting, Councilmember Bragman spoke on the subject of modifying the FAR of

hillside homes and making exceptions for sustainable building.
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Fact: The two variances should also be granted ‘because of the promised exceptions
Councilmember Bragman has said on many occasions would be made for sustainable building.
Our house is to date the most sustainably built house in Fairfax. Producing 100% plus of its
electricity, 70% of hot water. Add to that three biodiesel vehicles, and a long list of Green
features. It is also the lowest carbon footprint residence in Fairfax. The second unit is to be
sustainably built and will include a 1.3 killowatt PV system located on the roof of the garage.

Council Meeting January 9, 2008

When Councilmember Bragman spoke in regards to the draft ordinance reducing the FAR of
hillside homes. He said exceptions would be made for Sustainable Building. Mr. Bragman has
spoken on many occasions about the exceptions to be made for Green Sustainable Building in
Fairfax. He advocated affordable housing when he created the Second Unit Amnesty Program.

3. Planning Commission Chairman Lacques reviewed the wrong house. He went to

183 Frustuck Avenue, which is approximately 30% larger than our house, and has a
garage 40% larger than our proposed garage. Itis significantly more massive than
our house. 183 is a plywood box without windows or doors. His first question to
applicant was “are you going to occupy the house?” Our house was completed and
has been occupied by our family since June 2006. His opinions and vote were based
on the wrong property. He obviously has little understanding of plans or
construction. A sheet of photographs showing the house and driveway are part of
the set of plans submitted. Our street numbers are clearly visible at the edge of our
driveway. When the Chairman of the Planning Commission commands the meeting
based on his mis-perceptions from 183 Frustuck, it brings the whole proceedings and
vote into question.

Summary .
Our sustainable house and sustainable affordable second unit are exactly what the Town has

continually asked for. Approval of our second unit is the affirmation of the Town's desire for
Sustainable and Affordable Housing. Denial of the second unit displays extreme hypocrisy and
ongoing extreme bias toward the Owens family.
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To:  Town Council
- Town of Fairfix
142 Bolinas Road
Fairfax, CA 94930

. 145KellerStreet
Petaloma, CA 94952 i

177 Frastock Avenme : i
Fairfax, CA 94930 ’
APN- 003-193-02

i

Dear Members of Town Council, 1

T am a Jlicensed architect, a co-founder (in 2001) of the Redwood Empire Chapter of the U.S
Green Building Canncil;andaco-fmmﬂe;m@dmmdty@m&zw& with Sonoma State
University"s Green Building Professional Certificate Program, one of the fixst of its kind in
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concern the “preen’ credentials of both the existing house and the proposed second umit.

Tt is understood among the national green building community that the LEED for Homes
(LEED-IT’) greéu building rating system représents fhe highest standard for residential
energy and environmental performance. Alttiough the house was designed and built prior to
LEED-H, I recenily conducted an informal pbst-construction assessment of the existing
house and awarded poinds in the following categorics:

Innovation and Design Process: . ‘1 point -
Location amd Linkages: 7 points
Sustainable Sites o } .18 points
Water Efficiency - . | 11 points

. Materials and Resources 3 points
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this matter.

S.]

e

Pete Gang, AIA, LEED-AP
COMMON SENSE DESIGN



John Owens and Diana buﬂaghan

177 Frustuck Avenue, Fairfax CA 94930

Tel 456-8064 Cell phone 717-7621
e-mail johnoph@aol.com

April 25th* 2009

Sustainable Fairfax
Re: Town Council appeal of second unit application 177 Frustuck
Dear Sustainable Fairfax

My wife and | are trying to get approval for a sustainable affordable second unit
to our existing sustainable house. Our house was constructed 2 % years ago. It was
designed by Pete Gang Architect who teaches Green Building at Sonoma State
University. We originally submitted the application for the second unit in February of
2008. The application was resubmitted and then denied by the Planning Commission in
March 2009. Our last chance for approval is May 6% when the unit will come before the
Town Council on appeal.

The house was recently reviewed under the Leed for Homes Green Building
Rating System. The existing house exceeds Leed Gold standard, and the proposed
second unit would meet Leed Platinum. A complete list of Sustainable Building Features
is included on page one of our plans. We own and drive three biodiese! vehicles. We
believe our house to be the lowest carbon footprint home in Fairfax.

We would really like to get the support of Sustainable Fairfax behind our project,
and have someone speak at the Council Meeting in favor of this unit. Please call us. We
would welcome a visit.

Thank you for your consideration,

John Owens Diana Dullaghan



John Owens Diana Dullaghan
177 Frustuck Avenue, Fairfax CA 94930
Tel 456 8064 e mail johnoph@aol.com

April 27th' 2009
Town Council
Town of Fairfax -
142 Bolinas Rd.
Fairfax CA 94930

Petition from the workers of Fairfax in support of a legal sustainable second unit to be
constructed at 177 Frustuck Avenue.
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signatures of workers and/or residents of Fairfax who ‘want/need more affordable housing in our town and want this affordable housin
approved by the Fairfax Town Council.
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Regarding Appeal to the Town Council for approval of a sustainable, affordable second unit at 177 Frustuck Ave,, Fairfax: Attachment Page of G
signatures of workers and/or residents of Fairfax who want/need more affordable housing in our town and want this affordahble housing unit_
approved by the Fairfax Town Council.
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TOWN OF FAIRFAX

142 BOLINAS ROAD, FAIRFAX, CALIFORNIA 94930
(415) 453-1584/FAX (415) 453-1618

TO\ N OF FAIRFAX
TG ¥N COUNCIL
MEE "ING AGENDA
7:30 PM, WEDNESDAY MAY 6, 2009
FAIRFAX WOMEN’S CLUB, 46 PARK ROAD

PUBLIC HEARING ITEMS

Draft Tree Ordinance, Town Code Chapter 8.36;

Introduction and first reading of an ordinance regulating the tree removal and protection process in Fairfax. The draft Ordinance
includes, but is not limited to, definitions of "Heritage Trees" and "Undesirable Trees,"” requires the submittal of arborists reports prior
to removal of certain trees and the submittal of Tree Protection Plans for construction sites.

177 Frustuck Avenue; Application # 09-02

Appeal of the Planning Commission’s denial of 2 request for a setback variance, a height variance, encroachment permit and a second
unit use permit in order to construct a second unit underneath an existing three story, single-family residence and to construct parking
for the second unit within the required side yard setback and the adjacent public right-of-way; Assessor’s Parcel No, 003-193-02;
Residential Single-family RS 6 Zone; John Owens and Diana Dullaghan, appellants/property owners; CEQA categorically exempt, §
15301(e}, 15303(a) and 15305(a) and (b). ' '

All interested persons are invited to attend and participate in the public hearings. In order to give all interested persons an
_.. Opportunity to be heard, and to ensure the presentation of all points of view, members of the audience should (1) Limit
/" resentation to three minutes; (2) Always address the Mayor; (3) State name and address; (4) State views and concerns
"~ succinctly; (5) Documents presented at the meeting must be submitted first to the Town Clerk, to be entered into the
record.

Staff Reports: Staff reports and associated materials will be available for public review at the front counter in Town Hall
after 5:00 PM on the Friday before the meeting and on-line at the Town of Fairfax website.

Court Challenges: 1f you challenge in court the matter(s) described above, you may be limited to raising only those
issues you or someone else raised at the public hearing described in this notice, or in written correspondence delivered at,
or prior to the above referenced public hearing [Govt. Code section 65009(b)]. If you need accommodation to attend or
participate in this meeting due to a disability, please contact the Town Clerk at (415)453-1584.

The Final Agenda will be posted on the Friday evening before the hearing at the Fairfax Post Office, the Women's
Club and Town Hall. Some items shown on this notice may be placed on the consent calendar or be taken out of order
so all interested parties should be at the meeting prompily at 7:30 P.M.

If an item is continued, it is the responsibility of interested parties to note the new meeting date. Notices will not be sent
out for items continued to a specific hearing date,

This public hearing was noticed in accordance with Government Code Section 65091 et seq. on or before April 24, 2009,
at the three locations cited above.

Wé— | Date: élll? 7{ /0 ?

Linda Neal
¥ Senior Planner

NOTICESAcnotice.5_6_09/n
. Printed on Recycled Paper



DRAFT Fairfax Town Council Minutes
Regular Meeting
Fairfax Women’s Club
Wednesday, May 6, 2009

The regular meeting was preceded by a closed session meeting regarding labor negotiations
and pending litigation.

Call o Order/Roll Call;

COUNCILMEMBERS PRESENT: Larry Bragman
Susan Brandborg::

Mary Ann Maggiore

Lew Tremame

STAFF MEMBERS PRESENT:

Mayor Weinsoff announced that information on the H1N1 virus was available on the Town's
Website.

Councilmember Maggiore announced that she would not be running again in the forthcoming
elections.

Town Manager Rock requested the addition to the Consent Agenda of a resolution o enable the
Town to participate in the Bay Area Quality Management District's (BAAQMD) application to the



Department of Energy (DOE) to provide partial funding for a Neighborhood Electric Vehicle,
(NEV), as an urgency item.

M/8, Tremaine/Bragman, Motion to place on the Consent Agenda the Adoption of Resolufion
No. 09-36, A Resolution of the Town Council of the Town of Fairfax Authorizing Participation in
the Bay Area Air Quality Management District's Grant Application Process for Partial Funding of
a Neighborhood Electric Vehicle Purchase with American Recovery And Reinvestment Act
Monies and to Authorize the Town Manager to Represent the Town in the Application.

AYES: All
Open Time for Public Expression

Michael Mackintosh, Pastori Avenue, stated that the Firs
d’Elegance event would be taking place on May 17,
Hospice. Councilmembers accepted Mr. Mackintos
conferred with Counsel.

oma Concourse

Jim Fox, Sleepy Hollow, provided materials to Councit:
sculpture to Jerry Garcia.

communities. He stated that he would be
noted that community activities would be

didate to continue o serve on the Voluntieer Board.

to appoint Holly Bragman fo the Volunteer Board.

AYES:

Presentation by the Ledgue of Women Voters regarding proposed Campaign Finance Reform

Alyssa Giambastini, President of the League of Women Voters, described a finance reform
campaign that the League had undertaken to alert voters to unethical campaign acfivities and
noted that a County Ordinance was expected to be enacted that called for greater transparency
for election mailers and campaigns. Ms. Giambastini requested Council Members to sign a
pledge to conduct a fair campaign to send to the League of Women Voters that would be
published.

All




Mark Bell, Dominga, commented on negative campaigning and stated that candidates should
resign if they did not carry out their promises once they were in office.

Ms. Giambastini noted that negative campaigning took place when someone misled or intimated
things about a candidate that were not true.

Councilmember Maggiore expressed concern that negative campaign materials sometimes
provided an opposing view and that she would not want a campaign to be monitored unless it
was egregiously wrong.

Mayor Weinsoff noted that Council Members should not comme n orie another’s
campaigns.

All the Council members, except Councilmember Maggi
campaign practices.

Consent Calendar

Adoption of Resolution No. 09-36, A Resolution
Fairfax Authorizing Participation in the Bay Area
Application Process for Partial Fundi

Adoption of Resé!utco
Fairfax appointing To

Adoption of Resoluti 0. 08-33, A Resolution of the Town Council of the Town of
Fairfax Authorizing the Director of Public Works to Implement the Resurfacing of Sir
Francis Drake Boulevard From June Court to the West Town Limit Through the American
Recovery and Reinvestment Act of 2009

Councilmember Brandborg requested the removal of the item on the Ross Valley Fire
Department to be heard before the public hearings.

Councilmember Bragman requested that on Page 4 of the minutes of November 19, 2008, in
the penultimate paragraph, the word “falsely® should be inserted between the word “out” and



“stating” to read as follows: “ .....stated that the appellant’s attorney had sent a lefter out falsely
stating that Mr. Bragman was doing illegal construction ...... ®

Councilmember Brandborg inquired if remaining monies from the Floodgate Grant Program
would be spent on floodgates. Town Manager Rock stated that the Council would decide how
the monies would be spent as part of the budget process.

Councilmember Bragman noted that the Town's reserve account was not included in the
account reconciliations presented. Finance Director Ireland-Ashley stated that it was a separate
fund but that she would provide Councif Members with a listing of

Michael Mackintosh, Pastori Avenue, requested that the item FEMA flood map be

removed from the Consent Calendar for discussion.

amendment to the
lley Fire Department

M/S, Tremaine/Brandborg, Motion to approve the Co
minutes of November 19, 2008, and the removal of,
and the item on the FEMA flood map to be heard:

item on the Ross
he regular agenda.

AYES: All

~ouncil of the Town of Fairfax

Adoption of Resolution No. 09-31, A Resolution of the Town
3T re Explorer Training Program -

commending the Ross Valley Fire Deparment for hosting th
Brandborg .

09—31 A esaiutxon of the Town
spartment for hosting the

M/S, TremamelBrandborg, Motion fo adopt

Town Manager Rock stated that no new Fairfax parcels had been added to the updated flood
map, but that the Coun{y had sent some Fairfax property owners a letter about flood insurance
that caused confusion.

“Councilmember Bragman stated that the County had not provided sufficient time for people to

appeal against the decision to designate their properties in a flood zone, which would affect
some homeowners’ insurance.

Mayor Weinsoff stated that flood controls in Ross Valley were necessary to solve flooding
issues.



Mark Bell, Dominga Avenue, stated that the flood map was inaccurate and described the
problems he had experienced trying to secure flood insurance.

Adoption of Resolution No. 09-34, A Resolution of the Town Council of the Town of Fairfax
Adopting Guidelines for all Town Council appointed Commissions, Commitiees, and Boards —

Town Manager

Mayor Weinsoff announced that the item was being brought forward to accommodate some
committee members who were present. Town Manager Rock stated that he wished to postpone
the item so that he could discuss the guidelines with the various gommitteés before they were
presented to the Town Council.

Resoiutnon of the Town Councn of the Town of Fairf:
appointed Commissions, Committees, and Board

AYES: All

Councilmember B
of property within.:

Director Moore noted that a Deed
the. low the carport for a previous project, but
ve een filed at the County.

legal, affordable, s
Ordinance. He further hat there were no neighborhood objections as the Planning
Commission hearing; t o reasonable variances were required; that the unit qualified for a
platinum standard for stistainability and energy efficiency; that it would be built within the
existing footprint; that they were providing twice the required parking; and that no findings that
could be legally supported were part of the demal of the application.

Shane Deal, Bell Avenue owner of the properiy next door, stated that he supported the project.

Niceolo Caldararo, Frustuck Avenue, stated that the owner had bullied homeowners on the hill
and threatened to sue people. He further stated that the Deed Restriction had not been filed and
that he hoped the law and Town ordinances would be upheld.



Mark Bell, Dominga, stated that the Deed Restriction should have been filed.
Ted Pugh, Acacia Avenue, explained how'exoeptions could be made to allow fourth stories.
Peter Ramsay, Mono Ave, stated that he supported the affordable housing project.

John Reed, Scenic Rd., stated that homeowners should be allowed to build larger homes when
green building materials were used. \

Larry Bragman, Hickory Road, speaking as an individual, state
accused him of building on his property without permits, and h;
modified the design of his house in order to comply with th
Council was inclined to approve the project, that the Deed
issuance of the building permit.

the applicant had falsely
gted that Mr. Pugh had
Bragman stated that if the

Peter Lacques, Planning Commission Chair, O

Commission on a previous application. Mr. Lacques e
by the Planning Commission because it consisted of

affordable h,ousing and did not’expand th

Mayor Weinsoff closed the public hearing.

In response to Councilnj
Restriction still need

cem that the Deed Restriction had not been put in
ed thé Town's height limit and third-story policy.

would like the appea eld.
Mayor Weinsoff provided an opportunity for the appellant to rebut the comments made during
the public hearing.

Mr. Owens stated that he had not been presented with a Deed Restricfion.

Planning Director Moore stated that the Deed Restriction should be signed if the Council upheid
the appeal in order to preclude a third unit from being built on the property. He noted that the
garage had not been built and that if it was not consfructed, the project would consist of a three-
story house with a second unit that would meet the Town’s requirements.



- Consensus was reached by Council Members to continue the item to the next meeting which
would allow the owner fo file the Deed Restriction and explore other possibilities which
pertained to the project.

Mayor Weinsoff adjourned the meeting for a break from 9:25 to 9.35 p.m.

Interview and appointment of Candidate to serve on the Volunteer Board to complete an
unexpired term to July 31, 2010

Lana Pereyaslavska was interviewed as a candidate to serve on 4

» Voluniteer Board.

M/S, Bragman/Brandborg, Motion to appoint Lana Pereyasl

e Volunteer Board to
complete an unexpired term to July 31, 2010. =

AYES: All

Introduction and First Reading of Ordinance No~743
Repealing and Replacing Town Code Chapter8.36. F

Planning

Planning Director Moore presented the
ordinance not expose the Town to claims
vegetation.

~ Councilmember Brandbo
to 1 and the Town’s ofe

dthat language should be added to augment the -
e the Fire Department in free removals.

the free-replacement ratio of 3 to 1 should be
:should be allowed discretion in determining tree

sed the process for the removal of heritage trees and the use
inue the discussion after considering the Master Fee study.

of permit fee's an

John Reed, Scenic Road, stated that he believed fines should be raised for the illegal removal

of heritage trees.
Town Attorney Karpiak discussed the difficulties of imposing civil fines for tree removals.
Karen Arnold, Meadow Way, stated that homeowners with heavily wooded properties needed fo

understand the implications from a fire and insurance standpoint and described her wooded
property that caused her {o be denied insurance coverage.



Ryan O’Neil, Canyon Road, Tree Commitiee member, stated that he had lost his homeowner's
insurance, but was concerned that property owners could benefit financially by removing trees
on their property. He believed that a fee should be charged for the illegal removal of large trees.

Michael Mackintosh, Pastori AVe., stated that people needed to be educated about trees and
that tree maintenance could prevent the necessity of removal.

Peter Lacques, Planning Commission Chair, stated that there was general consensus on the
Planning Commission that it was important to set standards for tree removal decisions and that
they had discussed permit fees and fines during the drafting of the prop ed ordinance.

Council gave direction to staff to include the thoughts and co fions that were discussed

for the first reading of the Draft Ordinance in June.

Agenda Review

Due to the lateness of the hour, consensus was
items pertaining to the Adoption of Resolution No™
Discussion on brush-clearing and the Review of the
be continued to the next meeting.

, Ms. Espcsito stated that the program would cater to
old affordable art classes for children of pre-school

M/S, Maggiore/Tremaine “Motion to approve the Town contract with Camille Esposito, Fairfax
Open Circle Arts (FOCAS) to establish children’s recreational programming in Fairfax with the
friendly amendment that requiring finger prinfing and background checks of staff would be
mcluded in the contract

AYES AH

Update on the status of the General Plan Elements




Planning Director Moore stated that the Circulation and Land Use Elements should be ready for
review by the Town Councﬂ in July or August.

Mayor Weinsoff stated that the process had been slow and Councﬂmember Tremame stated
that the Planning Commission was doing a good job.

Report from \ the Affordable Housing Committee regarding potential sites

Councilmember Tremaine reported that discussions had been taking place with the Pastor of
the Lutheran Church on Sir Francis Drake Blvd and with the owner
Mandarin Garden Restaurant. He stated that both parties had
affordable housing on the two sites.

ssed interest in creating

Councilmember M
spraying.

AYES:
NOES: None

Reports from Town Officials

Town Manager Rock reported on the noise from Ghiringhelli’s Pizza that a cifizen had
complained about at the previous Council meeting and stated that there was nothing in the
existing noise ordinance that would suggest that there was a violation of the Town Code. Town
Manager Rock stated that he had not received other complaints, that the noise level had
seemed reasonable when he walked past.



Direction was given to Town Manager Rock to contact Yvette Wakefield, the citizen who
complained, and suggest that she contact the Police Depariment, who might investigate the
matter.

Council Reports and Comments

Mayor Weinsoff reported that he would be attending a luncheon at the invitation of the Vice
President of the Marin County Council of Mayors and Councit Members (MCCMC).

ad met With the Marin County
requested approval for
epresentative, to which

Mayor Weinsoff reported that he and Counciimember Brandborg:
Green Building Collaboration prior fo the last MCCMC meeting a

the Council agreed.
Adjournment

On motion duly made and carried, the meeting
Respectfully submitted,

Joanne O’Hehir



PARTIAL TRANSCRIPT  OF ToWN covmici, MBETING
g{ MAY &, 2o

Condition of approval on the original house that the storage would be restricted from living space.

fDeed never followed through on .

Maggiore: It seems like we're not getting a recommendation from any of our planning professionals here.
Linda explains that they have not éhaﬁged their recommendation for approval.

Linda Neal: 3 to 2. One abstention.

John introduces Petition to all council and staff - 126 signatures in favor of the unit.

John reads his statement.

Public comment:

Shane Deal - supports unit.

Mike Mcintosh - supborﬁ infill housing ...

MISSING from CD: - all public comments including Caldarraro when he accuses John of harassing the neighbors,
knocking on their doors with an attorney, etc.

Tremaine: I'm very concerned about the precedent we would set for allowing this fourth story We Mary Ann - a

. decision as council that we weren't going to allow 4th stories and | think that we need to abide by that. And there's a

consistency to that in the way that we have taken the entire approach that we've taken to adding affordable housing
to this community. We've been very deliberate about that. We've ensured that in the pursuit of affordable housing
in creating a favorable atmosphere for it that we haven't changed height limits we haven't increased numbers of
stories, we've been very careful about how we have approached density and | can't in good conscience allow a fourth
story. |cannot support a fourth story to create a second unit. | just don't think in the long run its in the best interest
of the community. The next thing you know we're going to wind up with a bunch of these you know, technical fourth
stories, and its going to become very difficult with new construction to be able to say no to fourth stories. And |
don't want to open that barn door. So, um, and the other thing is | mean we don't have any evidence before us that
this is going to be an affordable unit. We have words that say it will be affordable but second units, we don't know
what the rent's going to be. We haven't had an offer of percentage of market rate to make sure that its an affordable
unit. I'm not seeing any of that, I'm just hearing it called affordable. And the trade off to add a second unit in the
community and to open the barn door for fourth stories it isn't worth it to me.

Maggiore: When | said | wasn't going to run this is one of the things I'm never going to miss. I'm very disturbed by
the fact that the conflict around the garage for Mr. Owens, sir, was predicated on the very fact that there was a deed
restriction promised then. |can't vote - | will get to the height limit in a minute, but I .can't vote for something which
from the last time was all this storm and drama in this room and | voted for you to have the garage the way you
wanted to have it was one of the predicates that there was absolutely going to be a deed restriction, and it's not
happening. So to say that yes, you can have it if you do the deed restriction, we already went through that, yes you

, can have it, if you do the deed restriction. So that's really heavy on my mind. | just feel like what the heck, you know
© we made an agreement with you publicly and then that didn't happen. Second thing is, yeah, | see thisas i ranon a
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__ ticket of | don't want more than 3 stories | don't want more than 28 feet, and | have to stick with it. | understand that
3 yeah, Lew and i started the co-founded the affordable housing committee, and | do want to see that happen, but this
doesn't sit right with me, it doesn't feel right with me, | don't feel good about changing a new restriction, | don't feel
adequately convinced that this is the truth. There's something about this that's just not the truth. So I'm voting

against it.

Tremaine: David, can | add one other thing. If memory serves, and its not what it used to be, | was the one who
asked for the deed restriction, on what was then the parking deck, I'm pretty sure that | was the one who wanted
that in there, and the reason for that was because at the time looking at it that was the only place | could think of
where one would put a second unit. And, my intent was that there not be a second unit, given that location on that
street with the level of, and | recognize that the fact that he's been very creative with what he's done to mitigate
parking and in this particular incident but in my intent, initially, was to not put another second unit , legal or
otherwise, in that neighborhood, in that location, for what that's worth.

Brandborg: Well I'm having a hard time in that | know we have these rules and regs but that's why we have variances
and when i went out and looked at the space, | didn't see an increase to the footprint at all. it already exists there
now, and do we pretend its not there? But if you develop it it becomes a fourth story ? | mean the space is already
there , it's already covered in, so the creation of that space to become a second unit to help us with our problems of
affordable housing and it would be guaranteed that it would be built green, | mean it would have solar panels, on the
roof (garage roof) ..I support this project going forward, upholding the appeal.

John Owens: On the issue of deed restriction, right from the get-go in 2004, 1 said | had no problem with a deed
restriction on the storage unit, and I still don't . No one has written up a deed restriction at the town or ever
presented me with a document. | don't think it's my responsibility to restrict my own property, and i've got no
problem with it, and never héve, if sémébody came to me tomorrow. with a document | would sign it, | have never
been presented with a document. The other item | would like to address is the item of bullying, I've never bullied
anyone in my life, and | never will. And, I've never knocked on anyone's door with an attorney, and | never will. I've
never threatened to sue the town, | never will, and the last time | came to the planning commission, { had 19
signatures from surrounding neighbors, | have great relationships with all my neighbors. And those are the issues
that came up and | never ever had a problem with a deed restriction.

Maggiore: there's a confusion here, but that's not the town's responsibility , is it? Can our town attorney - | mean
are we supposed to arrange for deed restrictions for property owners?

Attorney: 1 think it would be in our interest to do so. I'm a little confused as to what the deed restriction would say.
If it would in fact restrict a second unit, that would conflict with what is now being requested. If there wasa
condition of approval of the prior project that there be such a restriction that never got recorded, that Mary Anny or
Mary Anny not be some responsibility of the town in that. It still means that the property is going to be out of
compliance with the old use permit now, it's very difficuilt to revoke a use permit and I'm not suggesting you go there,
but | mean if indeed the deed restriction the purpose of the deed restriction is to prevent a second unit, it doesn't
make sense to talk about us doing it now, when you're approving a second unit. If you're approving a second unit,
that means that the deed restriction in effect would be waived.
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Maggiore: Well | recall that that was what the conversation was. That Mr. Owens could build a garage with a deed

", restriction about a second unit.

JOHN OWENS: The deed restriction was to prevent us from using the storage room for residential use. That's what it
asked. It had nothing to do with second units. ‘

Attorney: It is my understanding that the deed restriction was on the storage building under the carport to prevent
that from being a second unit, and one reason | think it's important to consider this tonight is because if you were to
uphold the appeal, and allow the new second unit, under the existing residential structure, then it would be even
more important to go forward with the deed restriction on the storage space so you preclude a third unit coming
onto the site.

Maggiore: Ok, gotit.

Weinsoff: Was the deed restriction agreed to prevent a second unit on the property ? Certainly there, but was it
broadly considered ...

Linda Neal: | pulled the letter of action and it states: A deed restriction shall be applied to the storage area beneath
the uncovered parking deck restnctmg conversion of the storage area to a residential use and/or an accessory
dwelling unit.

Weinsoff: I'm putting you on the spot | realize, but was it contemplated at the time that this would restrict second
units in its entirely, or was it just that it would go there and no second unit there.

Linda Neal: i DIDN'T attend this meeting but i READ THROUGH THE minutes and I'm afraid you're going to have to
rely on your council members recollection because there's really not much discussion - I'm not finding anywhere in
here where it specifically stated that there never be a second unit anywhere on this property.

Tremaine: No, its not and | will stipulate that that's not what was said. But in asking for the deed restriction and
probably it reflected my lack of imagination at the time or ongoing, | saw that as the place where a second unit would
logically go if there was going to be a second unit. And so I was specific to that space, because in my mind if you
were going to do a second unit, it would be in that storage area. Not contemplating that there could be a second
unit inside the lower depths of you know bowels of the home. So um but | mean that was my intent at the time was
that. ‘

Maggiore: Okay, well | feel like | owe Mr. Owens an apology because | thought it was for, that that was the
stipulation, not that the stipulation was for

John Owens: Well the stipulation is clear, its in writing, it says storage unit not to be used for residential use. And
someone came and inspected it last vear to see that it wasn't used for residential use. We've upheld the letter of the
terms of the agreement ‘

Weinsoff: Could you address .... concern about the affordability of a second unit? How does one guarantee the
second unit is affordable?
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John Owens: | will address that - but | think that its a little unfair to us, when the three previous applicants that have

" been approved with second units that that question didn't come up. But | do know quite a lot about affordable

housing. And affordable housing in the county is usually, the county of Marin | think the town of , city of San Rafael,
they use the section 8 voucher or index as their way of capping the price of affordable housing. And the town of
Fairfax doesn't have an affordable housing policy so it's a little bit difficult to set the price of the unit.

Planning Director:(?} ... I'd just like to point something out, the permit for the parking garage was granted after the
house but the garage is actually not been constructed. Just for the record, if the garage was not constructed this
would be a three story house, with the second unit in the under story.

Maggiore: That's not something you're proposing Mr. Owens? As a trade ..
John Owens: | never thought of that.

Weinsoff: Would you like to think about it? (audience laughing} | don't want to put you - | didn't mean foritto -
would you like to consider that option and have a month or so to consider? Let me just add additional, Would you
like an additional month or so to consider that option to bring you into the three and | might say use that time
profitably to clear up this deed restriction issue.

John Owens: Yeah, | have no problem with doing that.

Weinsoff: Then I'll entertain the opportunity to continue this matter for a month or two at your election, please
~ work diligently with the town Manager. Let's move it to the June council meeting, of course if you cannot ..

JOHN: Oh, | can do it by then.
Weinsoff: Ok. Good.

Maggiore: Can | just say one thing? The planning commission has seven members and its really important that the
planning commissioners, that you all be there for things of this grave import. To have a vote of five people that is
kind of half and half, puts us in a position of, yes, we can overrule what you say but | would always be advised by
what you say and when there's not 7 people there makes it very complicated for me. And must make it very
complicated for the apbellant.
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PARTIAL TRANSCRIPT OF Tows CouriciL. MBETING
B\C MAY &, 2o

Condition of approval on the original house that the storage would be restricted from living space.

‘Deed never followed throughon.

Maggiore: It seems like we're not getting a recommendation from any of our planning professionals here.
Linda explains that they have not r;ha;'\ged their recommendation for approval.

Linda Neal: 3to 2. One abstention.

John introduces Petition to all council and staff - 126 signatures in favor of the unit.

John reads his statement. |

Public comment:

Shane Deal - supports unit.

Mike Mcintosh - supborié infill housing ...

MISSING from CD: - all public comments including Caldarraro when he accuses John of harassing the neighbors,
knocking on their doors with an attorney, etc.

Tremaine: I'm very concerned about the precedent we would set for allowing this fourth story We Mary Ann- a
decision as council that we weren't going to allow 4th stories and | think that we need to abide by that. And there's a
consistency to that in the way that we have taken the entire approach that we've taken to adding affordable housing
to this community. We've been very deliberate about that. We've ensured that in the pursuit of affordable housing
in creating a favorable atmosphere for it that we haven't changed height fimits we haven't increased numbers of
stories, we've been very careful about how we have approached density and | can't in good conscience allow a fourth
story. | cannot support a fourth story to create a second unit. | just don't think in the long run its in the best interest
of the community. The next thing you know we're going to wind up with a bunch of these you know, technical fourth
stories, and its going to become very difficult with new construction to be able to say no to fourth stories. And |
don't want to open that barn door. So, um, and the other thing is | mean we don't have any evidence before us that
this is going to be an affordable unit. We have words that say it will be affordable but second units, we don't know
what the rent's going to be. We haven't had an offer of percentage of market rate to make sure that its an affordable
unit. I'm not seeing any of that, I'm just hearing it called affordable. And the trade off to add a second unit in the
community and to open the barn door for fourth stories it isn't worth it to me.

Maggiore: When I said | wasn't going to run this is one of the things I'm never going to miss. I'm very disturbed by
the fact that the conflict around the garage for Mr. Owens, sir, was predicated on the very fact that there was a deed
restriction promised then. | can't vote - | will get to the height limit in a minute, but .can't vote for something which
from the last time was ali this storm and drama in this room and | voted for you to have the garage the way you
wanted to have it was one of the predicates that there was absolutely going to be a deed restriction, and it's not
happening. So to say that yes, you can have it if you do the deed restriction, we already went through that, yes you

, can have it, if you do the deed restriction. So that's really heavy on my mind. | just feel like what the heck, you know
T we made an agreement with you publicly and then that didn't happen. Second thing is, yeah, I see thisasiran ona
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_ ticket of | don't want more than 3 stories | don't want more than 28 feet, and | have to stick with it. | understand that
" yeah, Lew and i started the co-founded the affordable housing committee, and | do want to see that happen, but this

doesn't sit right with me, it doesn't feel right with me, | don't feel good about changing a new restriction, | don't feel
adequately convinced that this is the truth. There's something about this that's just not the truth. So I'm voting
against it.

Tremaine: David, can | add one other thing. If memory serves, and its not what it used to be, | was the one who
asked for the deed restriction, on what was then the parking deck, I'm pretty sure that { was the one who wanted
that in there, and the reason for that was because at the time looking at it that was the only place | could think of
where one would put a second unit. And, my intent was that there not be a second unit, given that location on that
street with the level of, and | recognize that the fact that he's been very creative with what he's done to mitigate
parking and in this particular incident but in my intent, initially, was to not put another second unit , legat or
otherwise, in that neighborhood, in that location, for what that's worth.

Brandborg: Well I'm having a hard time in that | know we have these rules and regs but that's why we have variances
and when i went out and looked at the space, | didn't see an increase to the footprint at all. It already exists there
now, and do we pretend its not there? But if you develop it it becomes a fourth story ? | mean the space is already
there , it's already covered in, so the creation of that space to become a second unit to help us with our problems of
affordable housing and it would be guaranteed that it would be built green, | mean it would have solar panels, on the
roof {garage roof)} ..I support this project going forward, upholding the appeal.

John Owens: On the issue of deed restriction, right from the get-go in 2004, | said | had no problem with a deed

* restriction on the storage unit, and 1 still don't. No one has written up a deed restriction at the town or ever
~ presented me with a document. | don't think it's my responsibility to restrict my own property, and I've got no

problem with it, and never héve, if sémébody came to me tomorrow. with a document | would sign it, | have never
been presented with a document. The other item | would like to address is the item of bullying, I've never bullied
anyone in my life, and | never will. And, I've never knocked on anyone's door with an attorney, and | never will. I've
never threatened to sue the town, | never will, and the last time | came to the planning commission, { had 19
signatures from surrounding neighbors, | have great relationships with all my neighbors. And those are the issues
that came up and | never ever had a problem with a deed restriction.

Maggiore: there's a confusion here, but that's not the town's responsibility , is it? Can our town attorney - I mean
are we supposed to arrange for deed restrictions for property owners?

Attorney: | think it would be in our interest to do so. I'm a little confused as to what the deed restriction would say.
If it would in fact restrict a second unit, that would conflict with what is now being requested. if there wasa
condition of appraval of the prior project that there be such a restriction that never got recorded, that Mary Anny or
Mary Anny not be some responsibility of the town in that. It still means that the property is going to be out of
compliance with the old use permit now, it's very difficult to revoke a use permit and I'm not suggesting you go there,
but | mean if indeed the deed restriction the purpose of the deed restriction is to prevent a second unit, it doesn't
make sense to talk about us doing it now, when you're approving a second unit. If you're approving a second unit,
that means that the deed restriction in effect would be waived.
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Maggiore: Well | recall that that was what the conversation was. That Mr. Owens could build a garage with a deed

. restriction about a second unit.

JOHN OWENS: The deed restriction was to prevent us from using the storage room for residential use. That's what it
asked. It had nothing to do with second units.

Attorney: It is my understanding that the deed restriction was on the storage building under the carport to prevent
that from being a second unit, and one reason | think it's important to consider this tonight is because if you were to
uphold the appeal, and allow the new second unit, under the existing residential structure, then it would be even
more important to go forward with the deed restriction on the storage space so you preclude a third unit coming
onto the site.

Magegiore: Ok, got it.

Weinsoff: Was the deed restriction agreed to prevent a second unit on the property ? Certainly there, but was it
broadly considered ...

Linda Neal: | pulled the letter of action and it states: A deed restriction shall be applied to the storage area beneath
the uncovered parking deck restnctmg conversion of the storage area to a residential use and/or an accessory
dwelling unit.

Weinsoff: I'm putting you on the spot | realize, but was it contemplated at the time that this would restrict second

units in its entirely, or was it just that it would go there and no second unit there.

Linda Neal: i DIDN'T attend this meeting but i READ THROUGH THE minutes and I'm afraid you're going to have to
rely on your council members recollection because there's really not much discussion - I'm not finding anywhere in
here where it specifically stated that there never be a second unit anywhere on this property.

Tremaine: No, its not and | will stipulate that that's not what was said. But in asking for the deed restriction and
probably it reflected my lack of imagination at the time or ongoing, | saw that as the place where a second uriit would
logically go if there was going to be a second unit. And so | was specific to that space, because in my mind if you
were going to do a second unit, it would be in that storage area. Not contemplating that there could be a second
unit inside the lower depths of you know bowels of the home. So um but I mean that was my intent at the time was
that. :

Maggiore: Okay, well | feel like | owe Mr. Owens an apology because | thought it was for, that that was the
stipulation, not that the stipulation was for

John Owens: Well the stipulation is clear, its in writing, it says storage unit not to be used for residential use. And

~ someone came and inspected it last year to see that it wasn't used for residential use. We've upheld the letter of the

terms of the agreement

Weinsoff: Could you address .... concern about the affordability of a second unit? How does one guarantee the
second unit is affordable?
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John Owens: | will address that - but | think that its a little unfair to us, when the three previous applicants that have

" been approved with second units that that question didn't come up. But | do know quite a lot about affordable

housing. And affordable housing in the county is usually, the county of Marin | think the town of , city of San Rafael,
they use the section 8 voucher or index as their way of capping the price of affordable housing. And the town of
Fairfax doesn't have an affordable housing policy so it's a little bit difficult to set the price of the unit.

Planning Director:(?) ... 1'd just like to point something out, the permit for the parking garage was granted after the
house but the garage is actually not been constructed. Just for the record, if the garage was not constructed this
would be a three story house, with the second unit in the under story.

Maggiore: That's not something you're proposing Mr. Owens? As a trade ..
John Owens: | never thought of that.

Weinsoff: Would you like to think about it? (audience laughing) | don't want to put you - | didn't mean forit to -
would you like to consider that option and have a month or so to consider? Let me just add additional, Would you
like an additional month or so to consider that option to bring you into the three and | might say use that time
profitably to clear up this deed restriction issue.

John Owens: Yeah, | have no problem with doing that.

Weinsoff: Then I'll entertain the opportunity to continue this matter for a month or two at your election, please

~ work diligently with the town Manager. Let's move it to the June council meeting, of course if you cannot ..

JOHN: OR, | can do it by then.
Weinsoff: Ok. Good.

Maggiore: Can | just say one thing? The planning commission has seven members and its really important that the
planning commissioners, that you all be there for things of this grave import. To have a vote of five people that is
kind of half and half, puts us in a position of, yes, we can overrule what you say but | would always be advised by
what you say and when there's not 7 people there makes it very complicated for me. And must make it very
complicated for the apbel!ant.
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